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The employer requests review of the Workers’ Compensation Law Judge (WCLJ) decision filed on March 16,
2015. A timely rebuttal has been filed.

ISSUE

The issue presented for administrative review is whether the claimant has sustained his burden of proof under
Workers’ Compensation Law (WCL) § 120.

FACTS

On August 26, 2014, and October 6, 2014, the claimant filed a DC-120 (Discharge or Discrimination
Complaint) dated August 19, 2014, against his former employer, Great Neck Public Schools (School), alleging
that his employment was improperly terminated on May 21, 2014, in retaliation for his having filed a workers’
compensation claim. The claimant also filed a second DC-120 dated October 31, 2014, involving the same
circumstances, on November 17, 2014.

The claimant’s workers’ compensation claim was assigned WCB # G0656453, and has been established for a
back injury. In WCLJ decisions filed on April 8, 2013, and November 6, 2013, the claimant was awarded
compensation benefits at varying rates for the period of lost time from December 13, 2012, to September 16,
2013. He returned to work full duty on September 16, 2013, and although he had some treatment thereafter, no
medical reports indicating a causally related disability were generated until May 23, 2014.

Claimant: Phillip John Thompson Employer: Great Neck Public Schools

DC Case No.: XXX-XX-8492 Carrier: NA

Date of Complaint: 10/06/2004 Carrier Case No.: NA

District Office: Hempstead Date of Filing of this Decision: MAY 1§ 2016
ATENCION:

Puede llamar a la oficina de la Junta de Compensacion Obrera, en su area correspondiente, cuyo numero de telefono aparece al principio
de la pagina y pida informacion acerca de su reclamacion (caso).
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On November 16, 2014, the employer filed a DC-130 (Employer’s Statement) dated November 5, 2014,
indicating that the claimant had failed to heed numerous warnings that his absences and tardiness would not be
tolerated, and that he was ultimately terminated from his employment due to his poor attendance and poor work
performance. The employer denied any causal connection between the claimant’s workers’ compensation claim
and his termination. The employer filed a second DC-130 on September 4, 2015.

On January 8, 2015, the claimant testified that he began working for the School on November 26, 2007. On
August 23, 2012, he injured his back while working. His supervisor at the time initially advised him that
because of his job title of “cleaner,” he was not eligible to receive workers’ compensation benefits. Ultimately,
a workers’ compensation claim was filed. Claimant did not lose any time from work due to his injury until
December 12, 2012. He was initially required to use his sick and vacation time while out of work (see
Claimant’s Exhibit E). The claimant returned to work full duty on September 16, 2013. At that time, he was
reassigned to a different school, which required more strenuous work. In January of 2014, he was out of work
for two days due to unrelated illness. He was paid his usual wages. The claimant identified Claimant’s Exhibit
B, which is a February 27, 2014, letter he received from the School’s Director of Facilities and Operations
(Director). Among other things, the letter lists all of the claimant’s absences by school year since 2008. The
claimant agreed with the amount of absences listed, but disagreed with that part of the letter that stated “these
totals do not include absences attributable to vacation, personal leave, FMLA, or workers’ compensation.” The
letter advised the claimant that his attendance record overall was unacceptable and would not be tolerated. The
claimant was advised that this was his final notice, and that if he missed one more workday in the calendar year,
his employment would be terminated. The claimant explained that the majority of his absences in 2012 and
2013 were due to his compensable injuries. The claimant testified that when he brought this error to the
Director’s attention, the Director responded that it did not matter whether the absences were due to
compensable injuries, the claimant had failed to appear for work. The claimant believed that he only had five
and a half sick days in the school year 2012-2013 that were not due to his work-related injury. In May of 2014,
the claimant took one sick day because of flu symptoms. Thereafter, the claimant met with the Director and was
advised that his employment was being terminated. In the school year 2008-2009, the claimant had 25 absences
due to a motor vehicle accident. As a result, he was reprimanded, but was not terminated. The claimant also
identified his Exhibit A, an April 12, 2013, letter from the employer advising him of his rights under Civil
Service Law § 71. In light of that letter, the claimant believed he would not be terminated for his lost time
associated with his workers’” compensation claim. The claimant believes that his employment was terminated
because he filed a workers’ compensation claim.

Claimant: Phillip John Thompson Employer: Great Neck Public Schools

DC Case No.: XXx-xx-8492 Carrier: NA

Date of Complaint: 10/06/2004 Carrier Case No.: NA

District Office: Hempstead Date of Filing of this Decision: MAY 16 2016
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During cross-examination, the claimant admitted that he has never written a letter to anyone objecting to the
contents of Exhibit B. The claimant’s union representative was aware of the letter, and had been present at the
meeting referenced therein. The claimant did not know whether a grievance had been filed on his behalf. The
claimant admitted that he had received several warnings about the inadequacy of his attendance prior to
February of 2014. The claimant then acknowledged his receipt, awareness, and understanding of the various
warning letters and negative attendance evaluations that he has received over the course of his employment (see
Employer’s Exhibits 1-11). The claimant agreed that the last day that he had missed from work prior to his
termination was due to illness unrelated to his workers’ compensation claim.

The Director of Facilities and Operations for the School testified at the same proceedings. He has held the
position of Director for five and a half years. The claimant was one of the employees that he supervised. The
claimant has been counseled for his poor attendance on numerous occasions since 2009. As the claimant’s job
duties include cleaning the School, when the claimant does not appear, his co-workers have to do extra work
and work longer hours. If co-workers are unable to get to the claimant’s section, the section will remain
neglected. The School will also be financially burdened by having to pay other employees time and a half as
overtime to cover the claimant’s absences. The witness identified the claimant’s actual attendance records for
the school years during which he was employed, and such were received as Employer’s Exhibit 12. The
Director testified that when the claimant’s compensable lost time began, he was not sure whether the lost time
would be covered by workers® compensation. Nonetheless, the School held the claimant’s position for him by
granting him family medical leave and, after that ran out, by placing him on a leave without pay status. The
Director explained that in his position as cleaner, the claimant’s entitlement to workers’ compensation benefits
is handled differently than that of other School employees, as other employees would have been contractually
entitled to full salary payment for the first year following an injury. Benefits for cleaners are contractually
different. After the claimant returned to work in September of 2013, he lost a day because of jury duty, then
went out of work sick on October 10, 2013. The claimant went out of work sick again on December 9, 10, and
11, 2013, and January 27, 28, and 29, 2014. The claimant was allowed to use a vacation day for bereavement in
February of 2014 because he is not contractually permitted bereavement pay. On February 27, 2014, the
claimant was told he was being given a last chance to improve his attendance, and not to miss any more work.
The claimant was then out of work on May 16, 2014. As this absence violated the last chance agreement, the
Director called a meeting with the District, and requested and was granted authorization to terminate the
claimant’s employment. The meeting and the termination had nothing to do with the claimant’s workers’
compensation injury or the leave the claimant had taken in connection with the injury. After returning from
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