Education Law/Constitutional Law

Can Schools Limit Student Speech?
Should They?

In the wake of so many recent trag-
edies involving school violence in this
sharply divided political climate, it is
no surprise that students across the
country are testing the limits of their
free speech rights. For example, on
March 14, 2018, students across the
country engaged in a walkout during
school hours to protest gun violence
and commemorate the 17 lives lost
during the school shooting in Parkland,
Florida. Less than two months later,
on May 2, 2018, another nationwide
student walkout took place in support
of Second Amendment gun rights.

Are student protests even allowed
during the school day? Should they be?
What if the student protest supports
something that the rest of the commu-
nity does not? This article reviews the
basics of student free speech rights,
and explores the boundaries of those
rights in the public school setting.

First Amendment Case Law

The law 1s clear that public school
students enjoy a degree of First Amend-
ment free-speech rights in the school
setting. The general rule is that school
districts may not prevent students
from expressing their personal political
or religious views or opinions on school
premises, or discipline students for do-
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In Tinker v. DeMoines,
the U.S. Supreme Court fa-
mously held that suspend-
ing high school students for
wearing black armbands in
protest of the Vietnam War
violated their First Amend-
ment rights. The Court ex-
plained that, while students
do not shed their “constitu-
tional rights to freedom of
speech or expression at the
schoolhouse gate,” student
free speech rights must be
“applied in light of the special
characteristics of the school environ-
ment.”

Generally, four main types of stu-
dent speech may be regulated, as set
forth below.

Speech Leading to Material and

Substantial Disruption

Notwithstanding the above, school
districts may limit student speech if
they reasonably believe that a stu-
dent’s expression of such views is like-
ly to — or actually does — “materially
and substantially interfere with the
requirements of appropriate disci-
pline in the operation of the school” or
“Impinge upon the rights of other stu-

.|
Christie R.
Jacobson

dents.”2 For example, stu-
dents may wear expressive
clothing (e.g., armbands,
bracelets and t-shirts) as
long as it does not disrupt
the school setting.

In one local case, Saad-
El-Din v. Steiner, a student
on school property stated
that he was going to “blow
the school up,” and recom-
mended to other students
and a teacher that they not
“come to school on Friday.”s
The court rejected the par-
ents’ argument that the school could
not discipline the student because the
statements were not a true threat. The
court explained, “[t]he relevant inquiry
focuses on whether the student’s con-
duct ‘might reasonably have led school
authorities to forecast substantial
disruption of or material interference
with school activities.”

Although witnesses testified that
they did not think that the student was
serious, “it was nevertheless reason-
ably foreseeable that such a threat to
blow up the school would create a sub-
stantial disruption within the school.”s
In this regard, it is important to note
the U.S. Constitution does not protect
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true threats of violence, regardless of
whether the speaker intends to carry
out the threat.6

Vulgar, Lewd and Indecent Speech

The First Amendment does not pro-
tect vulgar, lewd or indecent speech,
or speech that is “plainly offensive.””
In Bethel v. Fraser, a student was sus-
pended after giving a sexually sugges-
tive speech at a school assembly. The
U.S. Supreme Court explained that
“[n]othing in the Constitution prohibits
the states from insisting that certain
modes of expression are inappropriate
and subject to sanctions.” Rather, the
“inculcation of these values is truly the
‘work of the schools.” 8

School-Sponsored Speech

Districts may exercise editorial con-
trol over the style and content of stu-
dent speech that is “school-sponsored”
if the school’s actions are reasonably
related to legitimate pedagogical con-
cerns.? In Hazelwood v. Kuhlmeier,
the school was permitted to prevent
publication of articles in school news-
paper regarding certain controversial
issues. This case affirms that “First
Amendment rights of students in the
public schools ... must be applied in
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light of the special characteristics of
the school environment.” A school need
not tolerate student speech that is
inconsistent with its basic educational
mission, even though the government
could not censor similar speech outside
the school.”

Speech Promoting Illegal Drug Use

School administrators may restrict
student speech that promotes illegal
drug use.!0 In Morse v. Fredrick, the
district was permitted to discipline stu-
dents who displayed a banner that read
“Bong Hits 4 Jesus” across the street
from an event that was sanctioned
and supervised by the school. The U.S.
Supreme Court held that schools may
limit such speech due to the special
characteristics of the school environ-
ment and the compelling government
interest in stopping drug abuse.

State Laws

On the State level, the New York
State Dignity for All Students Act
(“DASA”) prohibits harassment and
bullying in the school context.11 DASA
defines such terms as “the creation
of a hostile environment by conduct
or by threats, intimidation or abuse,
including cyberbullying, that:

(a) Has or would have the effect of
unreasonably and substantially
interfering with a student’s edu-
cational performance, opportuni-
ties or benefits, or mental, emo-
tional or physical well-being; or

(b) Reasonably causes or would rea-
sonably be expected to cause a
student to fear for his or her
physical safety; or

(¢) Reasonably causes or would
reasonably be expected to cause
physical injury or emotional
harm to a student; or

(d) Occurs off school property and
creates or would foreseeably cre-
ate a risk of substantial disrup-
tion within the school environ-
ment, where it is foreseeable that
the conduct, threats, intimida-
tion or abuse might reach school
property.”12

As mentioned above, even off-cam-
pus speech can be limited when it
is “reasonably foreseeable” that the

misconduct will “create a risk of a
material and substantial disruption”
in the school setting.13

Local Regulation

Various school district policies also
regulate speech-related activities in
public schools. Student protest activi-
ties that violate a school district’s code
of conduct are not protected and, as
such, carry disciplinary consequences.

For example, the New York
State Commissioner of Education
(Commissioner) has upheld the five-
day suspension of a student who
admittedly left the classroom, joined
students in a walkout, and failed to
return to the classroom.14 In Appeal of
Durkee, the Commissioner explained
that “faculty and staff had been
advised in advance of the walkout and
the consequences of student participa-
tion,” and explained that the student
“could have avoided suspension had
he returned to his classroom instead
of leaving school grounds.”15 That case
highlights the school district’s author-
ity to implement its code of conduct
regardless of whether the violation
relates to a speech-related activity.16

Finally, when dealing with
speech-related activities, districts
should apply their codes, policies and
regulations in a neutral manner, and
may not engage in viewpoint discrim-
ination.l” Any actions taken with re-
gard to student speech must be view-
point neutral. Districts should not
take any action that appears to either
endorse or oppose a particular view-
point, no matter how popular — or un-
popular — it may appear to be at the
time.

Student “Walkouts” and
Other Mass Protests

Generally, school districts may
discipline students for planning, par-
ticipating in or encouraging other
students to plan or participate in “en
masse” protests as long as the Tinker
standard is met (i.e., the district rea-
sonably believes that the protest-re-
lated activity is likely to result in
substantial disruption). A student
walkout that involves a large number
of students who are planning to walk
out of a school building, or even just
their class, would likely constitute a
material and substantial disruption

Districts should not
take any action that
appears to either
endorse or oppose a
particular viewpoint, no
matter how popular —
or unpopular — it may
appear to be at the time.

to the extent that the educational pro-
cess is being disrupted.

Notwithstanding this clear right to
regulate student protests, the issue is
almost never that simple. The mes-
sage behind student protests can often
seem so universally laudable that the
school community wishes to support
the protest in good faith. In fact, it is
fairly common for teachers, principal
and school employees to sympathize
with students and their desire to pro-
test.

Nonetheless, school employees
should think twice before taking any
active role in any student protest.
While it is true that public employ-
ees do maintain the right to engage in
speech on matters of public concern,
those rights do not apply in the same
manner when they are acting in the
scope of their employment.

For example, the Commissioner has
held that one teacher’s conduct in “ab-
senting himself from his assigned du-
ties and leading students away from
their classes” in a mass walkout pro-
testing alleged police brutality was not
protected by the First Amendment.!8
The Commissioner explained that the
content of the teacher’s expressions
about the particular student protest
was not in issue; rather, it was “his
action in leading the walkout which
clearly disrupted the educational pro-
cess at Morris High School.”19

There is no question that a walkout
during school hours would clearly un-
dermine a teacher’s ability to complete
his or her regularly scheduled lesson
plan or assignment. In addition, en-
couraging such a disruption would
clearly undermine the educational
process. Moreover, districts should

avoid setting a precedent that could
compromise the district’s position in
future protests that the school board
or administration may find itself un-
able to support.

Finally, it has been argued that
students who leave their classrooms
to participate in a mass protest are
learning another — and perhaps equal-
ly important — lesson regarding civil
disobedience. Most school districts
and school attorneys alike acknowl-
edge that there is real value in the ex-
ercise and the firsthand civics lesson.
Of course, it makes sense that a full
lesson in civil disobedience would re-
quire the implementation of civil con-
sequences that would naturally flow
from such “disobedience.”

No matter where a school board
member, teacher or parent falls on the
political spectrum, it is almost univer-
sally accepted that schools should be
safe places for children to learn, play
and speak. Would it were so for all
places everywhere...
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few months, it behooves institutions to,
once again, review their existing poli-
cies and procedures in order to confirm
that they are in compliance with the
current law and guidance and/or make
any necessary changes as soon as prac-
tical. Institutions should also provide
training to students, employees, and
all members of the community as to
how to properly recognize, prevent,
and respond to allegations of sexual
misconduct. Institutions are advised
to pay close attention to this area of
the law, as it has the potential to have
significant practical as well as legal
implications.
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