Behind Closed Doors:

Executive Sessions and the

Anyone who has attended a meeting
of their local school board may have
noticed a strange .procedure in which
the board of education members leave
the meeting to retire to & private room.
Although this may seem like a random
or spontaneous event, it is actually a
well-established procedural
device which allows public
bodies to discuss certain sen-.
sitive subjects outside of pub-
lic view. Despite appearances,
the occasions which public
bodies may retire to a private
meeting are strictly regulated
by law, and may only occur
under certain circumstances.

Article 7 of the New York
State  Public Officers Law,
also known  as the Open
Meetings Law (“OML”), cre-
ates important obligations for
public bodies when conduct-
ing their meetings which cannot be
ignored. One such obligation is for pub-
lic bodies, such as boards of education,
to conduct the business of the public
body in an “open and public manner.”1
To achieve this purpose, the statute
requires that “[e]very meeting of a pub-
lic body shall be open to the general
public.”2 However, the law also provides
that, under certain circumstances, a
public body may transact business in a
proceeding closed to the public kniown
as an “executive session.”$
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An executive session must be con-
vened by following a specific procedure,
and may only be convened for a limited
number of purposes, all of which are
individually set forth in the OML.
Failure to comply with the require-
ments of the OML can have serious and
. costly consequences for those
M| who choose to ignore them.
Specifically, under
statute, any “aggrieved per-
. son” may bring a special pro-
| ceeding against a public body

pursuant to Article 78 of the
_Civil  Procedure Law and
Rules to  complain about
alleged . violations of the
OML. The statute of limita-
tions for such a proceeding
does not begin to run until
the day when the minutes of
the executive session have
been made available to the
public.*

If the court determines that a viola-
tion of the law has occurred, the court is

.empowered to choose from a menu of

consequences, First, the court may
declare any action that was taken in
violation of the OML to be “void, in
whole or in part, without prejudice to
reconsideration in compliance with [the
OML].”5 Second, the court may require
the members of the public body who vio-
lated the OML to participate in a train-
ing session to .educate them regarding

the

"OML,

their obligations under ' the law.6
Finally, and perhaps most significantly,
the court is empowered to impose a
financial consequence for failure to com-
ply with the OML, by awarding costs
and attorney’s fees to the party who
brought the successful chal-
lenge.” o

In order to avoid these con-
sequences of noncompliance,
public bodies should under-
stand the nuances of the
particularly - with .
regard to issues related to
executive sessioms. It is
important that they under-
stand what matters may be.
properly addressed in an
executive session, the proce-
dure which must be followed
when calling an executive ses-
sion, and what a public body

is permitted to do after entering into an -

executive session. To avoid the conse-
quences of a violation, public bodies
should consult with their legal counsel
to ensure that their executive sessions
are noticed and held in compliance with
the law. Another source for guidance on
this subject is the New York State

Committee for : Open Government,.

which issues and posts advisory opin-
jons - regarding = the - OML at
www.dos.ny.govicoog.

Under the OML, the reasons for
which a public body may go into execu-
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Open Meetings Law

tive session are limited. Some of the
reasons specified in the OML include:
“matters which will imperil the public
safety if disclosed;” “discussion regard-
ing proposed, pending or current litiga-
tion;” “collective negotiations pursuant
: ‘to Article 14 of the Civil
Service Law;” “the medical,
financial, credit or employ-
ment promotion, demotion,
discipline, suspension, dis-
missal or removal of a partic-
ular person or corporation;”
and the “preparation, grad-
ing or administration of
examinations.”8 '
The OML specifically
exempts certain types of
meetings from its coverage.
These include “judicial or
quasi-judicial proceedings,
except proceedings of the

public service commisgion and zoning

boards of appeal;” “deliberations of
political committees, conferences and

. caucuses;” and “any matter made confi-

dential by federal or state law.”® An
example of a matter made confidential
by federal or state law would be attor-
ney-client communications. Such com-
munications are considered confidential
under CPLR 4503. Consequently, since
the communication is confidential
under state law, it is exempt under the

See MEETINGS, Page 16
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OML. The Committee for Open
Government has stated in an advisory
opinion that, “When an exemption
applies, the [OML] does not, and the
requirements that would operate with
respect to executive sessions are not in
effect.”10 '

In addition to the reasons set forth in
the OML, additional authority is given
to school district audit committees to
conduct an executive session.
Specifically, Education Law § 2116
authorizes such an executive session to
allow the audit committee to “meet with
the external auditor prior to the com-
mencement of the audit;” to “review and
discuss with the external auditor any
risk assessment of the district's fiscal
operations;” and to “receive and review
the draft annual report and accompany-
ing draft management letter and, work-
ing directly with the external auditor,
assist the trustees or board of education
in interpreting such documents.”

Once a determination is made that a
particular matter may be properly
addressed in executive session, the pub-

lic body must then foliow a specific pro-

cedure prior to commencing an execu-
tive session. First, a motion must be
made during a public meeting, and
adopted by a majority vote of the total
board membership, to enter into execu-
tive session,1! That motion must identi-
fy the subject or subjects to be consid-
ered during the proposed executive ses-
sion.12 Unfortunately, although the
OML requires that such a motion be
made, it fails to provide any guidance as
to how the specific motion should read.

However, it has been recently illus-
trated that simply reciting the language
of the statute is insufficient. In Zehner
v. Board of Education of the Jordan-
Elbridge Central School District,13 the
court found that a board of education
violated the OML by entering into exec-
utive session based upon a motion that
amounted to only “merely reciting

‘statutory categories for going into exec-

utive session without setting forth more
precise reasons for doing s0.”
Furthermore, although the motion to
convene an executive sesgion may seem
like a formality, it should not be viewed
as a foregone conclusion. The OML
requires that the motion and vote take
place at the open meeting during which
the executive session is to take place.
Accordingly, the executive session can-
not be
However, it is permissible to. place a
notation on the meeting agenda that
there will be a “proposed executive ses-
sion, subject to board approval,” or that
the public body “anticipates that the
board will act upon a resolution to con-
vene an executive session.”18 Although
“technically” & public body cannot
schedule an executive session in

-advance of a meeting, a board may pro-

vide notice of an “intent to enter into an
executive session as an appropriate way
of alerting the public that an executive
gession is likely to be held (rather than
scheduled), and implicitly, that there
may be no overriding reason for arriv-
ing at the very beginning of a meet-
ing”16 Also, because the OML: specifi-
cally defines an executive session as
“that portion of a meeting not open to
the general public” an executive session
may not be held prior to the beginning
of a public meeting.17

Once an executive session has been

scheduled in advance.l4

properly called, the type of buginess a
public body may actually conduct is lim-
ited. Although the Committee for Open
Government has previously expressed
its opinion that most public bodies may
take action during an executive session,
this does not apply to school boards.18
In fact, the general rule is that a school
board may not take action in an execu-
tive session.l? This limitation has one
notable exception. School boards are
permitted to discuss disciplinary
charges against a tenured teacher, and
vote on whether probable cause exists
to commence disciplinary charges
against that employee.20 :
The OML, and in particular those
aspects of the law that pertain to execu-
tive sessions are easily overlooked by
public bodies. However; the failure to
adhere to these provisions can result in
needless litigation, expense, and public
embarrassment. Accordingly, pubic

bodies should' familiarize themselves

with the provisions of the OML and con-
sult with their attorneys to ensure that
OML violations are avoided.

l.aura Ferrugiarl is a partner, and Joseph
Lilty is an assoclate at the law firm of Frazer
& Feldman, speciallzing in the field of
Education Law.
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NCBA New Members

We welcome the following
new members

Attorneys

Gillian Ballantine-Alman
Wendy Kim Chaite
James M. Tsimis
Ronald S. Zimmer

Students
Jeffrey Anand
Constance J. Christie
Kristen D'angelo
Joseph J. Karlya ill
Joanna Lima
Jorge L. Macias
Sean J. McGowan -
PatriciaY. Madina
Chibogu Nneka Nzekwu
Evan Rabinowitz
Richard Wolf

In Memoriam
Hon. John B. Pessala




